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years or longer). Companies are also more likely to patent a pioneering
invention, one with the potential to change the direction of the field,
than they are a less dramatic development or an improvement in the
state of the art.

There are also a number of drawbacks associated with trade secrets
that may dissuade a company from pursuing that option. Some states
are less protective of the results of research, as opposed to trade secrets
of obvious commercial value. A trade secret can also be inferred
through reverse engineering. If this reveals the secret or if it is
independently discovered, the new discoverer may patent the secret
and prohibit the original discoverer from using it. Furthermore, it is
often difficult to prove in court that a competitor has improperly
acquired a trade secret.

Trade secrecy also runs counter to widely held tenets within the
scientific community. It requires, for instance, that researchers not
publish their findings in the open literature or discuss them at
scientific conferences. "Once you file a patent application, you can
publish on what you have done," says Saliwanchik. "Once you start
thinking about trade secrets, you can forget about publishing, because
that would destroy the trade secret."

In biotechnology, trade secrecy may also conflict with requirements
to release information in public forums. To build public trust in the
new techniques, it may be necessary to release to regulatory or public
groups information that a company would rather keep secret.

Developments in the Patent System

The patent system is continually evolving and can be expected to
adapt both to developments in biotechnology and to more general
influences. With regard to the former, biotechnology is forcing a
reevaluation of the applicability of the enablement requirement to
living organisms. One possible modification of this requirement would
be to deposit the original organism and file an enabling description of
how it has been genetically altered. Another option may be to restrict
the use of microorganisms by third parties in a way that prevents
patent infringement without limiting the public's access to the pat-
ented information. "I think this issue will have to be resolved," says
Saliwanchik. "I would hope that it is resolved in a way that strength-
ens the patent system."

Another prominent issue involves patents on processes. A foreign
competitor can use a process that is patented in the United States and
then legally ship products made through that process into the United